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The law of copyright will celebrate its tricentennial in thirteen
vears time. First introduced in England in 1709 in response to
the invention of printing, its history has been one of constant
development to keep pace with significant changes in technology.
In the 1990s, copyright 1s more topical than ever. The potential
for worldwide distribution of multi-media works over the emerging
Global Information Infrastructure is the latest challenge facing
the copyright system. This situation has prompted ambitious
programmes for copyright reform and harmonisation at national
level and within the Berne Union and the European Union. It 1is

timely therefore to reexamine the basic Sjustifications for
copyright.

The first two legislative texts on copyright, the UK Statute of
Anne 1709 and the Copyright Clause of the US Constitution 1787,
embodied the concept that providing copyright protection for
authors for a limited time would encourage and promote learning
and progress and thus act for the public good.

The thesis explores the underlying principles governing copyright
legislation in the light of the proposition that copyright is a
Just and proper concept, established and developed in the public
interest. In recent years, this proposition has been contested
1n the context of the challenges to the copyright system posed
by technical developments. In this debate, the philosophical
basis for copyright and 1its moral and economic functions have
been called into question and the public interest has been
invoked, not in favour of improved protection for copyright

owners, but in favour of free and unfettered access by the public
to copyright works.

By reexamining these issues, the thesis aims to contribute to the
ongoing debate on public policy in relation to copyright reform
and harmonisation.



The chief glory of every people

arises from its authors

Samuel Johnson
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PREFACE

Throughout 1ts near three-hundred vear history, the 1law of
copyright has been closely linked to developments in technology.
First introduced in England in 1709 1n response to the invention
of printing, copyright law has been adapted continually to
technological change, as new works and new uses of works have
resulted from technical progress. During the present century,
this process has accelerated to accommodate the advent of the
film, sound recording, radio, television, c‘able and satellite
broadcasting, computer technology and advances 1in copyilng
techniques. In the 1990s, these developments have been compounded
by the wuse o0of computer technology to digitise works 1in
combination with new digital distribution and communication
technologies. The potential for distribution of multi-media works
on a global scale over the emerging Global Information
Infrastructure 1s the latest challenge facing the system.

This situation has prompted ambitious programmes for copyright
reform and harmonisation at national level and within the Berne
Union for the Protection of Literary and Artistic Works and the
buropean Union. At present, copyright is more topical than ever

and 1t 1s timely, therefore, to reexamine the Dbasic
justifications for copyright.

The first two legislative texts on copyright, the UK Statute of
Anne 1709 and the Copyright Clause of the US Constitution 1787,
embodied the concept that providing copyright protection for
authors for a limited time would encourage and promote learning

and progress and thus act for the public good.

The thesis discusses the proposition that copyright is a just and
proper concept, established and developed in the public interest,
and explores the extent to which the notion of the public
interest has 1influenced the copyright laws of a few major
jurisdictions, namely, France, Germany, the United Kingdom and
the United States of America from their origins in the eighteenth

century to date.
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The proposition that copyright is in the public interest has been
taken for granted in the past but, i1n recent years, i1t has been

contested 1n the context of the challenges to the copyright

system posed by the technical developments referred to above. In
this debate, the underlying philosophy of copyright and i1ts moral
and economic functions have been increasingly called 1into
question and the public interest has been invoked, not in favour
of strengthening the protection afforded to copyright owners, but

in favour of free and unfettered access by the public to
copyright works.

By examining the underlying principles which have governed the
copyright system from its origins, the study also draws attention
to the fact that the roots of European and US copyright shared
a common approach and that, contrary to the prevailing opinion
that the Continental European and Anglo-American approaches to
copyright are diametrically opposed, historical analysis shows
that there 1s in fact a rich tradition of consensus as regards
the justifications for and legislative solutions to copyright on
which to draw during the harmonisation process.

The thesis 1s presented in three parts. Part I provides an
introduction to the concept of the public interest in the

copyright system and explores the underlying principles governing
copyright legislation, as well as its origins in Western Europe.

Part II reviews the concept of the public interest in the history
of copyright in the United Kingdom, the United States of America,
France and Germany. Part III deals with copyright and public
policy, considering the moral and economic functions of copyright
in relation to the alternatives thereto, the limitations 1imposed
on copyright in the public interest and, finally, draws some
conclusions in relation to the public policy role of the state

in maintaining the copyright system.



The thesis 1s a revised and updated version of a study by the
author first published in 1994' in Germany under the auspices of
the Max Planck Institute for Foreign and International Patent,
Copyright, and Competition Law, Munich, which provided her with

the opportunity to begin research on this study.

Munich, 31 October 1996 Gillian Davies

!  Dpavies, G., Copyright and the Public Interest, Volume 14 IIC Studies
in Industrial Property and Copyright Law, Max Planck Institute for
Foreign and International Patent, Copyright and Competition Law,
Munich, Weinheim; New York, NY; VCH 1994.



PART 1 THE PUBLIC INTEREST IN THE
COPYRIGHT SYSTEM

Chapter 1: Introduction

The system o0f copyright has great advantages and great disadvantages,
and 1t 1s our business to ascertain what these are, and then to make
an arrangement under which the advantages may be as far as possible

secured, and the disadvantages as far as possible excluded.’
T. Macaulay

The purpose of this study i1s to discuss the proposition that
copyright? is a Jjust and proper concept, established and
developed 1in the public interest and to explore the extent to
which the notion of the 'public interest' has influenced the
copyright laws of a few major jurisdictions from their origins
1in the eighteenth century to date. In this context, the basic
justifications for copyright and the public policy role of the

state 1n relation to copyright are examined, with particular

reference to the challenges to the modern copyright system posed
by technical developments.

"When considering the public interest ... it is to be remembered

that one feature ... 1s that justice should always be done and

should be seen to be done."’ The concept of pro bono publico is

Roman: according to Cicero, "The good of the people is the chief
law."*

Whether a particular act is 'in the public interest' is probably
not subject to any objective tests. Inherent in the noble motive
of the public good i1s the notion that, in certain circumstances,
the needs of the majority override those of the individual, and
that the citizen should relinquish any thoughts of self-interest

1in favour of the common good of society as a whole. Milton
expressed this principle cogently:

"That grounded maxim
So rife and celebrated in the mouths

Of wisest men; that to the public good
Private respects must yield.*’



The first two important legislative statements on copyright, the
English Statute of Anne 1709° and the copyright clause of the
American Constitution, framed in 1787, both address the public
interest issue. The Statute of Anne is described as "an Act for
the encouragement of learning, by vesting the copies of printed
books in the authors or purchasers of such copies, during the

times therein mentioned."

The Preamble gives three main motivations for the legislation.
First, to prevent for the future the printing and publication of
"books and other writings, without the consent of the authors or
proprietors of such books and writings," that is, to outlaw the
pirate trade in books. Second, by preventing piracy to remedy a
practice seen as being to the "very great detriment" of authors,
leading "too often to the ruin of them and their families.”
Third, "for the encouragement of learned men to compose and write
useful books." The copyright clause of the US Constitution vests
Congress with the power "to promote the progress of science and
useful arts, by securing for limited times to authors and
inventors the exclusive right to their respective writings and

discoveries."’

These two statements embody the concept that providing protection
for the author against unauthorised publication for a limited

period will encourage and promote learning and progress and thus

act for the public good.

The copyright system as we know it today is still built on these
early foundations. The premise is accepted that creating 1is
worthwhile and that copyright provides a means of giving creators
what is properly due to them, thereby stimulating cultural
activity, a result which cannot be other than for the common

good.

National laws are only enacted i1if they are 1in the public
interest, or at least it must be assumed that the enacting body
so regards them. "Those who govern must act as 1f they were
defending the public good, the general interest; 1t is even
useful that they should believe it, because faith strengthens



® Moreover, "Copyright is an instance in which the
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conviction".
public good fully coincides with the claims of individuals".
Certainly, this has been the consistent view of the British
throughout the past 200 years, as the following quotations from
Macaulay speaking in 1841 and from the Whitford Committee's

report in 1977 demonstrate.

"The advantages arising from a system of copyright are obvious.
It 1s desirable that we should have a supply of good books; we
cannot have such a supply unless men of letters are liberally
remunerated and the least objectionable way of remunerating them

is by way of copyright."'’

"The exclusive rights which are granted by national copyright,
patent, trademark and design laws are granted because 1t 1s 1in
the public interest to grant them."'’

Over 130 countries have enacted copyright 1laws. The Berne
Convention for the Protection of Literary and Artistic Works has
117 member States (as of 1 January 1996) and the Universal
Copyright Convention has 95 members (as of the same date). This
confirms the fact that there is virtually universal agreement
that the copyright system is indeed in the public interest. In
the course of the 20th century, many nations have subscribed to
the Universal Declaration of Human Rights (United Nations 1948)
and/or the International Covenant on Human Rights (League of
Nations 1919). These two documents provide, inter alia, for the
protection of authors' rights in Art. 27(2) of the former and
Art. 15(1) of the latter. They confirm the consensus that the
copyright system has a significant part to play in stimulating
worldwide cultural activities for the mutual benefit of those who
create, and those who enjoy the fruits of that labour.

The proposition that copyright 1s in the public 1interest 1is
mostly taken for granted. References to the 1ssue are scarce 1in
the literature. However, 1in recent yvears, the proposition has
been questioned in the context of the challenges posed to the
copyright system by technical developments. These challenges are
proliferating year by year 1in the present period of rapid



technological change. In the 1970s and 1980s they included:
advances 1n copying technigues which led to unauthorised
reproduction of copyright works on an unprecedented scale; new
uses of works made possible by new technology such as video
production, satellite transmission and cable distribution; the
creation and production of new categories of works, such as, e.gq.
computer programs, data bases and multi-media works. In the 1990s
these developments have been compounded by the use of computer
technology to digitise works 1in combination with new digital
distribution and communication technologies. The potential for
distribution of multi-media works on a global scale over the
emerging Global Information Infrastructure made available by a
combination of computer, telephone, satellite and cable
technologies is the latest challenge facing the copyright system.

As a result, the copyright system has been labouring for the past
two decades under considerable strain and has attracted the
attention not only of legislators, called upon by the interested
parties to update and improve the level of protection provided
to right owners in their national laws, but also of economists
and academics. In this debate, the underlying philosophy of
copyright and its basic functions have been called into question
and the public interest has been invoked, not in favour of
strengthening the protection afforded to authors and other right
owners, but in favour of free and unfettered access by the public

to copyright works.

The copyright system as 1t has developed over the past nearly
three hundred years, has created, 1in the public 1interest, a
balance between the fights of the authors, on the one hand, and
the interest of the public 1n access to protected works, on the
other. From the inception of copyright law, rights have been
subject to limitations of duration and exemptions for personal

and scientific use. This balance has been expressed in Art. 27
of the Universal Declaration of Human Rights which provides:

(1) Everyone has the right freely to participate in the cultural
life of the Community, to enjoy the arts and to share in
scientific advancement and its benefits;



(11) Everyone has the right to the protection of the moral and
material interests resulting from any scientific, literary or
artistic production of which he is an author.

Thus, copyright systems are recognised as having a two-fold
purpose: to accord exploitation rights to those engaged in

literary and artistic production and to answer to the general

public interest in the widest possible availability of copyright
material.

In assessing the balance between these two apparently conflicting
purposes, so as to ensure the protection of the individual and
the public, different Governments have adopted varying approaches

to the questions: "What 1is fair?" - and "What rights and
limitations are required?"

These differences reflect the different emphases placed in
different parts of the world on the several basic principles
underlying copyright. "The very concept of copyright from a
philosophical, theoretical and pragmatic point of view differs

country by country, since each has its own legal framework
influenced by social and economic factors."'?

The emphasis placed on the relationship between copyright law and
the public interest also differs.

This study explores, first, the underlying principles governing
copyright legislation internationally and the origins of
copyright law 1n Western Europe; second, the importance
attributed to the concept of the public interest in the history
of the copyright laws of the United Kingdom, the United States
of America, France and Germany, 1in that order. As a matter of
history, that 1i1s the order in which the respective States first

legislated on copyright. Thirdly, issues related to copyright and
public policy are examined, including the moral and economic
functions of copyright, the alternatives to copyright and the
nature and extent of the limitations imposed on copyright. In the
discussion of these 1issues, the various arguments and theories
are tested against the yardstick of the principles laid down in
the six ideals of copyright law postulated by Professor Zechariah



Chafee 1in his seminal article published in 1945 and entitled
"Reflexions on the Law of Copyright".' In conclusion, the public
policy role of the state in maintaining the copyright system 1is
considered.
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Hansard, Vol. 56, 5 February 1841, at 346 (T. Macaulay).

Throughout this study, the word 'copyright' is used in 1ts widest
sense as a generic term to describe the various systems of law, which
in 1996 protect authors of literary, artistic and musical works and
other right owners, such as performers, film producers, producers of
phonograms (sound recordings) and broadcasting organisations.
Evidently, in the discussion of the history of copyright it 1is
authors of 1literary, artistic and musical works, as well as
publishers, with whom we are mainly concerned. There are two basic
approaches to the protection of the various categories of copyright
owners. The system of ‘droits d'auteur' (author's rights), based on
the protection of the individual author, and that of 'copyright,'
which admits protection both of individuals and of corporate bodies
and thus permits a wide variety of creative endeavour to share the
umbrella of copyright. The ‘'droit d'auteur' system as a general rule
affords protection only to individual authors; others, such as
performers, producers of phonograms and broadcasting organisations,
are protected by means of related, sometimes called neighbouring

rights ('droits voisins'). Copyright systems do not make the same
distinction.

This study does not deal in any detail with these distinctions, being
concerned with the broad concept of copyright. However, for the sake
of clarity, where in this study author's rights, in particular, as
opposed to copyrights in general, are referred to, the term 'author's

rights' is used. Likewise, the term 'droit d'auteur' 1is translated
as author's right.

Per Morris, L J (Ellis v Home Office 1953, 2QB 135).
De Legibus III, i1ii.S8.
Samson Agonistes, line 8665.

The Statute of Queen Anne, 1709, Chapter XIX (see p. 234 of this
study). This was the first parliamentary English Copyright Act and
the first without provision for censorship.

United States Constitution, Article I, 8, cl. 8.

Recht, Pierre, Copyright, a New Form of Property, 1969 Copyright 94.

Madison, James, quoted in: Goldstein, Paul, Copyright Principles, Law
and Practice (Little Brown and Company, 1989), at 5, n. 2.

Macaulay, T. in: Hansard, loc. cit., supra, n. 1.

Copyright and Designs Law, Report of the Committee to consider the
Law on Copyright and Designs, Chairman - The Honourable Mr Justice
Whitford, March 1977, HMSO, Cmnd 6732, para. 84.

Masouyé, Claude, Guide to the Berne Convention (WIPO, March 1978),
para. 1.15.

Chafee, Zechariah: Reflexions on the Law of Copyright, 45 Columbia
Law Rev. 503 and 719 (1945).



Chapter 2: The Underlving Principles Governing
Copyright Legislation

'*What 1s 1ts history - its 7judicial history? It 1s wrapt in
obscurity and uncertainty." Judge Joseph Hopkinson'

The development of the modern copyvright system has been referred
to as being

due in no small measure to the confusion of ideas resulting from the
events in eighteenth century England, ... The ideas - that copyright
is a monopoly; that copyright is primarily an author's right; that the
author has natural rights in his works which must be limited by

statute - once stated by the courts, became a fixed part of the
heritage of copyright.?

It is 1mportant to begin an examination of the underlying
principles governing copyright legislation with the eighteenth
century English Statute of Anne because it is the foundation upon
which the modern concept of copyright in the Western World was
built. "In changing the conceptual nature of copyright, it became
the most 1mportant single event in copyright history. Two of the
principles on which it rests were revolutionary: recognition of
the 1individual author as the fountainhead of protection and
adoption of the principle of a limited term of protection for

published works."’ Or as Barbara Ringer has put it more

colourfully, the Statute of Anne is "the mother of us all and a
very possessive mother at that".? It is important also to note
that it was not the first English statute to deal with copyright
but the first to be adopted by Parliament as opposed to royal
decree and the first to be unconnected with censorship.’

Prior to the Statute of Anne, from the early 1l6th century
onwards, in England and elsewhere in Europe, 'privileges' had

been granted by the sovereign to booksellers following the
invention of printing, to regulate the book trade and to protect
printers against piracy. These privileges were in time used as
an instrument of censorship by the authorities. From 1557, 1in
England, privileges were the monopoly of members of the
Stationers' Company. The royal interest in granting the monopoly

was not to provide protection to the stationers' property rights



but to satisfy the desire of the crown for an effective control
over the publishing trade and the press so as to outlaw the
publishing of seditious and heretical books.°*

The system of privileges was abolished with the Cromwellian
Revolution. Privileges had derived their authority from the Crown
and, along with the King's authority, were set at nought. They
were replaced by a series of Parliamentary ordinances. These
prohibited printing unless the book was first licensed. Printing
was prohibited without the consent of the owner. In 1662, the
Licensing Act’ was passed which prohibited the printing of any
book unless first licensed and entered in the register of the
Stationers' Company. It also prescribed regulations as to
printing and outlawed books suspected of containing matters
hostile to the church or Government. The Act further prohibited
any person from printing or importing, without the consent of the
owner, any book which any person had the sole right to print. The
penalty for piracy was forfeiture of the books and a fine to be
paid half to the King and half to the owner. Thus, "The sole
property of the owner is here acknowledged in express terms as
a common law right."® The Act of 1662 was continued by several
Acts of Parliament but expired in 1679. The system had fallen
into disrepute because the power of members of the Stationers'

Company to claim copyright in perpetuity had led to high prices
and a lack of availability of books. The control of the book

trade exercised by the Stationers' Company was broken with the
result that book piracy flourished.

Parliament was regularly petitioned, therefore, for a new
Licensing Act. The booksellers argued that failure to continue

exclusive rights of printing had resulted in disincentives to
writers. Without some form of protection to encourage authors,

the public interest would be harmed by the decreased flow ot

9

works.” To the entreaties of members of the Stationers' Company

was added in 1690 the voice of the philosopher, John Locke, who,
although opposed to 1licensing as 1leading to unreasonable
monopolies 1injurious to learning, "demanded a copyright for
authors which he justified by the time and effort expended in the
writing of the work which should be rewarded 1like any other
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work." He also advocated limiting the term of protection to a
period of from 50 to 70 years after the death of the author.®

In response, the Statute of Anne was passed in 1709 and came into
force on 10 April 1710. The Act, adopted, as we have seen from

the Preamble, for the encouragement of learning, simultaneously
sought to satisfy:

(1) the demands of the Stationers' Company by restoring to

them the sole right to print books then printed for a
period of 21 vears;

(11) the demands of authors and their assigns for recognition
of their sole right to print books not vet printed,
published or "that shall hereafter be composed" for a
term of 14 years from the date of publication. After the
expiration of the 1l4-year term, the sole right of
printing or disposing of copies returned to the author,
1f living, for another term of fourteen years. Thus the
statutory copyright was not to be limited to the members
of the Guild, and it was not to exist in perpetuity.

(111) the public interest in the supply of cheap books by
providing that "if any bookseller or booksellers, printer
or printers, shall ... set a price upon, or sell, or
expose to sale, any book or books at such a price or rate
as shall be conceived by any person or persons to be too
high and unreasonable; it shall be and may be lawful for
any person or persons, to make complaint thereof" to the
Archbishop of Canterbury, Lord Chancellor (or to a number
of specified dignitaries of church and bench) who were
given powers to enquilre i1nto the price and "to limit or

settle the price of every such printed book ... according
to the best of their judgements.*'

Title to the copy of a book had to be registered before
publication with the Stationers' Company and nine copies had to
be delivered for the use of certain libraries.
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Penalties for infringement were severe: 1infringing books were
subject to forfeiture and a fine of a penny for every sheet
copied. This resulted in a steep fine when many copies of a
substantial book were pirated. The fine was divided equally
between the Crown and the complainant.

An 1interesting additional feature 1s that the Act expressly
provided that the importation and sale of books 1n Greek and
other foreign languages printed "beyond the seas" should remain

unaffected by i1ts provisions.

It 1is apparent then that this, in historical terms, first
copyright law, responded to several objectives. Its stated
purposes were to be for the encouragement of learning, for
preventing the practice of piracy for the future, and for the

encouragement of learned men to compose and write useful books.

To achieve these objectives, it sought to break the perpetual
monopoly of the booksellers and printers of the Stationers'
Company over the book trade. It recognised for the first time a
right of the author to control the publishing and printing of his
work and the interest of the author himself, as well as his
assigns, to be protected against piracy. It gave a nod to the
natural rights of authors by recognising that piracy was not only
"t+o thelr very great detriment" but also "too often to the ruin

of them and their families." Yet it also sought to provide the
public with a supply of "useful" books at cheap prices.

The Act was a compromise between the demands of the publishers and
what Parliament considered the public interest ... the legal monopoly
which the printers had in perpetuity was broken but they were still
left in a strong position. The character of the Act is that of a Trade
Regulation, but the law nevertheless recognised that the source of the
copyright is the work created by the author.’

In this Act, therefore, are found the seeds of the underlying
principles on which the modern international copyright system 1is

founded.



- 12 -

These principles have been described under four main headings:’

(1) natural law
(11) just reward for labour
(111) stimulus to creativity

(1v) social requirements

(i) Natural Law

The rights of the author over his work are considered as embodied

1% He is

in natural law, inherent in the "very nature of things.
the creator of the work; it is an expression of his personality
and the fruit of his mind. The natural law of property was
propounded by Locke.'” Starting from the premise that people had
a natural right of property in their bodies, he argued that
people also owned the labour of their bodies and the results of
that labour. It followed that the author has an exclusive natural
right of property in the results of his labour and should have
control over the publication of his work as well as the right to
object to any unauthorised modification or other attack on the
integrity of his work. "It is just, that an author should reap

the pecuniary profits of his own ingenuity and labour. It 1is
just, that another should not use his name, without his consent.

It is fit that he should judge when to publish, or whether he
ever will publish."'®

(1i) Just Reward for Labour

"Tt 1s certainly not agreeable to natural 3justice, that a

stranger should reap the beneficial pecuniary produce of another
man's work."!

If it i1s accepted that creating is worthwhile, be i1t art, music,
literature or other work and that the fruits of such labour
enrich our lives, then the authors deserve to be remunerated when
their work is exploited. Remunerating a creator for the use of
his work enables him to continue working and 1s natural justice

in accord with the maxim that the labourer is worthy of his hire.
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After all, in Dr Johnson's view, "no man but a blockhead ever

wrote except for money".'®

The author 1is thus entitled to economic rewards. As the US
Supreme Court stated in 1954, "Sacrificial days devoted to
creative activities deserve rewards commensurate with the

services rendered."?’

Moreover, today, copyright provides the economic basis for
investment by the cultural industries in the creation, production

and dissemination of works and other protected subject-matter.

In the modern world considerable investment is needed to make the
creation of some works, such as works of architecture or films,
possible. As the purpose of the creation of practically all works 1is
to make them available to the public, that process too, such as
publication and distribution of books or records, is expensive. These
investments will not be made unless there is a reasonable expectation
of recouping them and making a reasonable profit.*

(1i1i) Stimulus to Creativity

Just reward for labour provides a stimulus to creativity; thus,
these two basic principles of copyright are inextricably linked.

As we have seen, the UK Statute of Anne and the copyright clause
in the American Constitution both laid emphasis on the role of
copyright protection in the stimulation of creativity. A stated
aim of the English law was the "encouragement of learned men to
compose and write useful books". The US Constitutional clause

aimed "to promote the progress of science".

"Copyright law presupposes that, absent subsidy, authors and
publishers will invest sufficient resources in producing and
publishing original works only if they are promised property
rights that will enable them to control and profit from their

work's dissemination in the marketplace".?

"Take away from English authors their copyrights, and you would

very soon take away from England her authors".?*
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"Tt 1s important to emphasise that the main purpose of copyright

protection must be to stimulate the production of intellectual
works" .?

Like most other observers, I am irrevocably convinced that the
facilities which copyright affords for the remuneration of
intellectual creativity stimulates creatively gifted people to go in
for activities of this kind. As far as I can judge, the thesis of all
creativity being the exclusive result of inward compulsion 1is
untenable. Very often a person has to choose between artistic activity
and some other means of gaining a livelihood. If the economic proceeds

of artistic activity were not assured, the choice would often fall in
the other direction.?

(iv) Social Réqu:i.rements

"The social usefulness of copyright consists in providing an
economic basis for creation".?

It is a social requirement in the public interest that authors
and other right owners should be encouraged to publish their
works so as to permit the widest possible dissemination of works
to the public at large. "If the ideas and experiences of creators

can be shared by a wide public within a short space of time they
contribute to the advance of society".?®

"The sole interest of the United States and the primary object

in conferring the monopoly lie in the general benefits derived
by the public from the labors of authors".?

One has come to realise that in the final analysis the protection of
copyright leads to the enrichment of the national cultural patrimony;
that the higher the 1level of protection the more authors are
encouraged to create and, in consequence, to expand the literary and
artistic 1influence of their respective countries; that the more
intellectual creations there are, the greater the extent to which the
entertainment industry, and the book and recording industries, etc.,

which are the essential partners of authors, are encouraged to
establish themselves and grow.*®

These four fundamental principles are, of course, cumulative and
interdependent. They are applied in the Justification of
copyright 1in all countries, although different countries give
varying emphasis to each of them. To generalise, 1t 1s true to

say that, in the development of modern copyright laws, the
economic and social arguments are given more weight in the
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Anglo-american laws whereas, 1n Continental law countries, the
natural law argument 1is to the fore.

These differences 1in approach, common law copyright, with its
emphasis on protection of the work with a view to encouraging
authors to create and disseminate their works, and the civil law
author's right, which puts the protection of the author in
relation to his rightful property in the first place, are
1llustrated by the national accounts of the development of the
copyright laws in Part II with respect to the United Kingdom, the
United States of America, France and Germany. The natural law
justification for copyright has had particular influence on the
concept and development of moral rights. The differences should
not however be exaggerated and as this study shows there is much
common ground 1in the historical and present-day justifications

for copyright in the common law and civil law countries.?®
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Chapter 3: Origins of Copyright Law in Europe

"Copyright 1s a beast of substantial historical ancestry".
Sheldon N. Light'

Thus far, we have looked primarily at the origins of copyright
law in England for the reason that England was the first country
to legislate on the subject. Before examining the legislative
history in relation to the public interest of individual
countries, it may be useful briefly to contrast the origins of

copvyright law in Continental countries with the situation 1in
England.?

The invention of the printing press led to the introduction of
printing in Europe in the late fifteenth and early sixteenth
centuries. The possibility to print multiple copies of books
cheaply resulted in a new market for books for a public who
previously had not had access to the manuscripts available in the
past only to the most privileged members of society. Printers and
publishers made substantial investments; they acquired works from
authors (or republished classics which they edited or translated
anew) and presses and paper were expensive. "These first printers
were and had to be men of great learning and ingenuity. They
either wrote or translated most of the material they produced.

They built their own presses, cut their own type, made the

incidental parts and bound their own works."’

The printers and publishers soon formed themselves into powerful
guilds and petitioned the authorities for protection against
unfair competition from printers who copied their editions.
Unfettered competition, with freedom for any printer to copy
another's editions, led in all the major European countries to
a situation in which "piracy was born, so to speak, with the art
itself."?

In this situation, a pattern emerged all over Europe. Exclusive
privileges were granted to printers and publishers by national
authorities to print certain works or a number of works.’ In

every country, the authorities' interest was the same: to control
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the book trade which represented a new method of making

information available to the people and to encourage a new

industry. Moreover,

It did not take the authorities long to realise that by restricting
the rights to privileges, which were granted only to a small number
of people, they could control all publications quite easily ... and
this gave the Governments an easy and effective weapon allowing them
to exercise a very tight censorship over this new medium.®

The period of privileges lasted longer on the Continent than in
England. In Germany, the first privilege was granted in 1501 (the
earliest privilege in England dated from 1518) and the system was
not entirely abolished until the first German copyright law was
adopted following the creation of the German Empire in 1871. From
1832, the Alliance of German States had provided for reciprocity
in respect of the protection of privileges, and certain minimum
standards were agreed upon 1in 1837. Privileges were granted
originally by the Heads of the Ldnder with effect for the various
German states and by the Kaiser with effect for the German Reich.
They were awarded to printers and publishers as in England but,
according to Ulmer and von Rauscher: "It has become apparent from
more recent research into copyright law that they were also

granted in a number of cases to authors".’

In France, privileges dated from the early-sixteenth century and
the system continued until abolished in the Revolution of 17889.
The first privileges were granted to printers in 1507 and 1508
and "the Crown found the further advantage of censorship in the
exclusive right to print and publish, but no interest was shown

in the rights of the author".®

Modern copyright systems derive three basic features from the
privileges: the exclusive rights of reproduction (printing) and

distribution (publication) and the fact that privileges were

> Remedies included seizure and forfeiture of

limited in time.
infringing copies as well as fines. In some cases, remedies were
more drastic. In France, under an Ordinance of 1566, the penalty

for infringement was death by hanging or strangling.
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"Tn all of this, the role and status of the author was minimal® .?!®
Ricketson suggests two main reasons for this: first, that in the

early days of printing, most of the books published were old or

classical texts; second, that authors still loocked to patronage
for their chief source of income.

The author owned the manuscript, but was dependent on the
printers and booksellers if he wished to communicate his work to
the new reading public. The printers bought manuscripts outright.
However, from 1642 onwards in England, the publisher had to have

the author's consent to print and to use his name''. However,

right of copy was the stationer's not the author's. Living
authors furnished some of the material for the printing mills,
and, increasingly, these manuscripts had to be purchased in a
business way (usually payment was made in a lump sum); but upon
entry the author dropped away and it was the stationer who had
the right of multiplication of copies..."

Authors complained, but by all accounts were more concerned with
what are now called moral rights (a late nineteenth-century

concept introduced into the Berne Convention at the Rome Revision
Conference in 1928" and only gradually incorporated in national

legislation subsequently), objecting to publication without
consent, false attribution of authorship and modifications to the
text which were harmful to their reputation. Wittenberg gives a
number of examples of such complaints from English authors,
including the following heartfelt attack by one George Wither,
an English author, in 1625:

For many of our moderne booksellers are but needlesse
excrements, or rather vermine, ... vea, since they take upon
them to publish bookes contrived, altered and mangled at their
own pleasures, without consent of the writers; and to change

the name sometymes, both of booke and author (after they have
been ymprinted) .

Stewart also gives examples of the concern of authors with their
moral rights, including that of Martin Luther's complaint to the
Council of Nuremberg that his works had been published in altered
and amended form."
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The transition from the system of privileges to copyright in
Western Europe took over a century. The gradual end of absolute
monarchy led inexorably to the end of privileges. As Kerever
tells us:

All the States of Western Europe experienced a changeover 1in
that the effect of the law was to replace the sovereign by the
author himself as the source of the right to prohibit unlawful
coples, whereby the right was transferred to the publisher
under a contract. This changeover was far from simultaneous.'®

The English Statute of Anne came first in 1709. Denmark and
Norway adopted an ordinance in 1741 and Spain a law i1n 1762. The
French revolutionary decrees of 1791 and 1793 came next.
Copyright for publishers was first recognised in the Prussian
Code of 1794 but authors were not to obtain rights of their own
1n Prussia until 1837. Privileges were not replaced by copyright
in the various Italian States until early in the nineteenth
century, for example, Milan in 1810 and the Two Sicilies in 1811.

Following the unification of Italy, a law on copyright was
adopted in 1865."
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PART 11 THE CONCEPT OF THE PUBLIC INTEREST
IN THE HISTORY OF COPYRIGHT -
NATIONAL EXAMPLES

Chapter 4: United Kingdom

The Eighteenth Century Debate on the Nature of
Copyright

The historical evolution of the copyright system in England up
to and 1including the entry into force of the Statute of Queen
Anne on 10 April 1710, has been described in Chapter 2. Thais
Statute remained in force, virtually unchanged, until superseded
by the Copyright Act of 1842.' It was amended in 1814* when the
two contingent l1l4-year periods of protection were replaced by a
single term of 28 vyears, calculated from the day of first
publication, or the natural life of the author if he was still
living at the expiration of that period. In the meantime,
however, the Statute of Anne had given rise to an impassioned
debate about the nature of copyright, often referred to as "The
no3

Question of Literary Property", or "The Battle of the
Booksellers", which was fought out in the Courts.

In 1731, 21 years after the Statute of Anne came into force, the
stationers' monopoly on printing books already in print when the
Statute had come into force expired. Printers in Scotland and in
the provinces issued new editions of o0ld books and the London
booksellers sought means to prevent this in a series of cases
brought before both the English and Scottish courts. The
booksellers argued that at common law, and regardless of the
expiry of the statutory period of protection, authors had a
perpetual right to authorise printing, rights which had been
assigned to them.®

It was not disputed that the manuscript of a work was the
property of the author and that prior to publication his right
to it could exist indefinitely. The question was posed only with
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regard to published works. As Kaplan puts 1t: "Did the copyright
in published works cease at the expiration of the limited periods

specified in the statute, or was there a non-statutory, common

law copyright of perpetual duration, with the Statute merely
furnishing accumulative special remedies during the limited
periods?"5 The argument thus raged over whether copyright was an
inalienable form of property arising from the act of creation or

a limited right of control or monopoly bestowed by Statute in the
public interest.

The debate 1s interesting for the purpose of this study because

it opposed squarely the 'public interest' theory of copyright
with that of 'matural rights'.

The i1ssue was first decided in favour of the perpetual right by
a majority of the Court of King's Bench in the case of Millar v

Taylor in 1769.° The Court held that there was a common law right
of an author to his copy stemming from the act of creation and
that that right was not taken away by the Statute of Anne. The
decision was subsequently overturned, however, by the House of
Lords 1n Donaldson v Beckett in 1774, a case which "finally
decided that the effect of the Statute was to extinguish the

common law copyright in published works, though leaving the
common law copyright in unpublished works unaffected."®

The arguments put forward on both sides are as fresh today as 1in
the eighteenth century.

Finding in favour of the common law right on grounds of natural
law, Mr Justice Willis said:

It is certainly not agreeable to natural justice, that a stranger
should reap the beneficial pecuniary produce of another man's work....
It is wise, 1in any State, to encourage letters, and the painful
research of learned men. The easiest and most equal way of doing 1it,

is by securing to them the property of their own works.... A writer's
fame will not be the less, that he has bread, without being under the
necessigty of prostituting his pen to flattery or party, to get
it...."

Lord Mansfield's eloquent expression of the author's natural
right 1is famous:
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Because it 1s just, that an author should reap the pecuniary benefits
of his own ingenuity and labour. It 1is just, that another should not
use his name, without his consent. It is fit that he should judge when
to publish, or whether he ever will publish. It i1s fit he should not
only choose the time, but the manner of publication; how many; what
volume; what print. It i1s fit, he should choose to whose care he will

trust the accuracy and correctness of the impression; in whose honesty
he will confide, not to foist in additions....?®

In Lord Mansfield's opinion, the same reasons held after
publication and, therefore, it seemed to him "just and fit" to
protect the copy after publication.

Mr Justice Yates, 1in a dissenting opinion, was agailnst a
perpetual common law copyright. For him:

all property has its proper 1limit, extent and bounds ... the
legislature had no notion of any such things as copyrights as existing

for ever at common law: ...on the contrary, they understood that
authors could have no right in their copies after they had made their

works public; and meant to give them a security which they supposed
them not to have had before....

He went on to address "the inconvenient consequences the public

may feel" if perpetual copyright were to be established. "Instead
of tending to the advancement and the propagation of literature,

I think it would stop it; or at least might be attended with
great disadvantages to it."

An exclusive perpetual property in authors would be dangerous;
1t would give them the right to suppress as well as publish; it

would lead to uncertainty and litigation if the author abandoned
his copy; could lead to the fixing of such an exorbitant price

upon a book as to "lock 1t up" "from the general bulk of

mankind"; it would lead to restraints on trade. He concluded,
therefore:

The legislatures have provided the proper encouragements for authors;
and, at the same time, have guarded against all these mischiefs. To
give that legislative encouragement a liberal construction, is my duty
as a judge; and will ever be my own most willing inclination. But it

is equally my duty, not only as a judge, but as a member of society,
and even as a friend to 1tzho:e cause of learning, to support the
limitations of the statute.

The issue did not rest there. According to Birrell: "The question
of literary property was discussed everywhere and by everybody. "’
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In his views, Mr Justice Yates was in distinguished company.
Boswell reports Dr Johnson as having been against perpetual

copyright and as having the following opinion, expressed in 1773:

There seems (said he) to be in authors a stronger right of property
than that by occupancy; a metaphysical right, a right, as it were, of
creation which should from its nature be perpetual, but the consent
of nations 1s against 1it; for were 1t to be perpetual, no book,
however useful, could be universally diffused amongst mankind should
the proprietor take it into his head to restrain 1its circulation. No
book could have the advantage of being edited with notes, however
necessary to its elucidation, should the proprietor perversely oppose
it. For the general good of the world, therefore, whatever valuable
work has once been created by an author, and issued out by him should
be understood as no longer in his power, but as belonging to the
public; at the same time the author is entitled to an adequate reward.
This he should have by an exclusive right to his work for a
considerable number of years.!

Furthermore, when the i1ssue came for a final resolution to the
House of Lords some years later in Donaldson v Beckett (1774),
the opinions of all the Judges were solicited by the House of
Lords to assist it in reaching its decision. These oplnions were
not decisive but advisory. A majority’” of judges found there had
been a common law copyright but that it had been taken away by
the Statute of Anne so that an author was "precluded from every
remedy, except on the foundation of the said statute, and on the
terms and conditions prescribed thereby".

The House of Lords debated the case in the light of the opinions
of the Judges and, according to the report of the case in the
Parliamentary History of England, the Lords voted against the
existence of common law copyright by a vote of twenty-two to
eleven.!® Thus, copyright was found to be the deliberate creation
of the Statute of Anne and thereafter treated as statutory
property. The principal opponent of common law copyright was Lord
Camden, who saw in 1t a monopoly which would be damaging to the
public at large.

Some authors are careless about profit as others are rapacious of it;
and what a situation would the public be in with regard to literature,
if there were no means of compelling a second impression of a useful
work.... All our learning will be locked up in the hands of the
Tonsons and Lintons of the age, who will set what price upon it their

avarice chuses to demand, till the public become as much their slaves,
as their own hackney compilers are.!’
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The fascinating aspect of these cases 1s the fact that they
focused with such passion and eloquence on issues which are still
relevant to copyright today. In Miller v Taylor, the spotlight
was fixed for the first time on the rights of the author. In both
cases, the question of the need for a balance to be found between
the rights of the author, on the one hand, and the interests of
the general public, on the other, came strongly into focus. And
it is the constant need to balance these two interests that has

remained the principal challenge to the legislator on copyright

ever since.

Between 1709 and the major copyright revision Act of 1842, the
Statute of Anne was amended from time to time to add to the list
of protected works. The 1709 Act protected only "books and other
writings" and gradually engravings, prints, lithographs and works
of sculpture were added. In 1777, musical and dramatic
compositions were held to be books within the meaning of the
Statute of Anne'® and in 1833 the Dramatic Copyright Act provided
for a public performance right in dramatic works.®’

The Revision Act of 1842

The passage of the 1842 Copyright act?’ provided the occasion for
a further battle roval, this time in Parliament, on the nature
of copyright; particularly controversial was the 1i1ssue o0f the
period of protection. Once again, the natural rights of the
author and the public interest were at issue. The principal
proponents in the debate were Sergeant Talfourd, a barrister, who
put forward the bill, and Lord Macaulay, the famous historian,
who opposed it. The Act extended the period of copyright to the
life of the author and 7 years after his death or a term of 42
vears from publication, whichever should be the longer.
Posthumous works were protected for 42 years from publication.

Talfourd brought all his eloquence to bear on the i1ssue in the

face of his great opponent. Arguing for extension of protection
beyond the death of the author he said:
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. ..at the moment when his name is 1i1nvested with the solemn interest
of the grave - when his eccentricity or frailties excite a smile or
a shrug no longer - when the last seal is set upon his earthly course,
and his works assume their place among the classics of his country -
your law declares that his works shall become your-prqgerty, and you
requite him by seizing the patrimony of his children.

In making his proposal he said "he had regard to what was
expedient to authors, to publishers, and to the public...." Prior
to the increase in the term of protection in 1814

precisely the same arguments were then urged as against the present
bill, that books would become dearer, there would be fewer written,
fewer published, and fewer sold. Now, since the yvear 1814, books had
greatly increased in number, and diminished in price, and, therefore,
had he not a strong and unanswerable proof that extensions of
copyright, by no means implied dearness of books.

He did not, he said, rest the "right of this bill merely on the

ground of some natural right, without regard to expediency...."*

Macaulay opposed extending the period of protection beyond the
life of the author, being satisfied that the measure would

"inflict grievous injury on the public, without conferring any

K

compensating advantage on men of letters. He emphasised that

the legislature must be free to legislate for the public good and
that "no natural right of property" could survive the original

proprietor. The speech contains his most famous passages about
copyright, including the following:

The system of copyright has great advantages, and great disadvantages,
and i1t 1s our business to ascertain what these are, and then to make
an arrangement under which the advantages may be as far as possible
secured, and the disadvantages as far as possible excluded....

The advantages arising from a system of copyright are obvious. It 1is
desirable that we should have a supply of good books; we cannot have
such a supply unless men of letters are liberally remunerated: and the
least objectionable way of remunerating them 1is by means of
copyright....

It 1s good that authors should be remunerated; and the least
exceptionable way of remunerating them is by a monopoly. Yet monopoly
1s an evil. For the sake of the good we must submit to the evil; but
the evil ought not to last a day longer than is necessary for the
purpose of securing the good.

He did not think that authors would be stimulated to produce more
by the knowledge that their heirs would benefit from a copyright
post mortem: "Now would the knowledge, that this copyright would
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exist in 1841, have been a gratification to Johnson? Would it
have stimulated his exertions? Would it have once drawn him out
of his bed before noon?"

Macaulay was also of the opinion that 1f heirs had a copyright
they would misuse it to the detriment of the public, seriously
fearing, "that if such a measure as this should be adopted, many
valuable works will be either totally suppressed or grievously
mutilated."”

As was to be expected, the debate resulted in a compromise. The
principle of copyright protection continuing after the death of
the author was accepted but, instead of the 60 years called for
by Sergeant Talfourd, a period of only 7 vears after death, or

42 years from publication, whichever should be the longer, was
adopted.

Between 1842 and 1911, there were only minor legislative
adjustments made: to extend protection to paintings, drawings and
photographs in 1862% and to regulate performance rights in
musical works (1882 and 1888).%

The 1878 Royal Commission Report

In 1875, a Royal Commission was set up to examine the laws
relating to "Home, Colonial, and International Copyright", which
reported in 1878.%° It concluded that the form of the copyright
law, as opposed to its substance, was badly in need of revision,
it being "in many parts so 1ll-expressed that no-one who does not
give much study to it can expect to understand it." Recommending
a codification and clarification of the law, the Commission
entertained "no doubt that the interest of authors and the public

alike requires that some specific protection should be afforded
by legislation to owners of copyright."

Of particular interest 1is the fact that the Commission responded
to a proposal put forward for the exclusive rights of the
copyright owner to be replaced by "a system of royalty": the
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first proposal for a compulsory or statutory licence. The
"royalty" lobby had urged "the benefit that it is supposed would
arise to the public from the early publication of cheap
editions." The Commission was unconvinced and concluded "that
copyright should continue to be treated as a proprietary right."

The public interest 1s a recurring theme in the report. A major
recommendation was that the duration of copyright should in no
case be calculated from the date of publication but should last
for the life of the author and a fixed number of years after his
death, 1n order "to secure that adequate encouragement and
protection to authors which the interests of literature, and
therefore of the public, alike demand from the State". The
Commission's recommendation was to follow the example of Germany
and adopt a term of life plus 30 vears.

A continuing preoccupation with the need for the public to have
access to cheap books 1s reflected in the evidence given by the
Permanent oSecretary to the Board of Trade, the department whose
successor, the Department of Trade and Industry, is still in
charge of copyright. He argued in favour of the importation into
Britain without the consent of the author of colonial reprints,
based on consideration of the public interest. Prices of books
were allegedly very high and "altogether prohibitory to the great
mass of the reading public". Colonial reprints would be cheaper
and authors would not lose because they would benefit from an
extended market. The Commission was not persuaded, recommending
that colonial imports should be subject to the author's consent.

Important in the history of British copyright also is the strong
recommendation to the Government of the day to enter into a
bilateral copyright agreement with the United States of America
in order to provide for reciprocal protection for British and US
authors.

The recommendations of the Commission remained a dead letter. It
was Britain's involvement in the preparatory work on the Berne
Convention which finally gave the necessary impetus for reform.

Britaln was active in the conferences leading to the adoption of
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the Convention 1in 1886 and ratified it the following vear.
However, following the revision conference in Berlin in 1908, the
law had to be revised i1f Britain was to be able to give foreign
copyright owners the level of protection required by the new
Berlin Act of the Convention, 1including protection without
compliance with any formalities and a period of protection of
life and 50 yvears thereafter.

The Twentieth Century

In 1909, therefore, a new Committee was appointed to consider and
make recommendations for changes to the copyright law required
by the Berlin Act. The Committee examined the Berlin Act Article

by Article to see which, if any, amendments were required to the
UK Act.

The report echoed the concern of the 1878 report at the confusion
Prevailing from the plethora of legislative provisions governing
copyright, saying: "It would be a great advantage if the British
law were placed on a plain and uniform basis, and that basis were

one which 1s common so far as practicable to the nations which
join in the [Berne] Convention."?’

The public interest arose as an i1issue in relation to adopting the
new term of protection recommended by the Berlin Act, namely the
life of the author and 50 vears after his death (hereinafter
referred to as "p.m.a." (post mortem auctoris)). The Committee
concluded: "We do not consider that it would be prejudicial to
the public interests to adopt the proposed term, and we think
that it would tend to beneficial assistance in the development

and progress of literature and art."*®

The 1911 Act

The Copyright Act 1911% brought about several major reforms: it
abolished the requirement for registration, that leftover from
the days of the Stationers' Company, altogether; it extended the
term of protection to the international standard of life plus
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50 years; 1t provided protection for photographs and sound
recordings. Works of architecture were protected as artistic
works and choreographic works as dramatic works.

The adoption of 50 years p.m.a. to conform with international
practice was subject to an important proviso. At any time after
the expiration of 25 years from the death of the author of a
published work, a compulsory licence permitted reproduction
subject to payment by the publisher to the author's heirs of a
** It had been argued that the interest of the public
was 1n securing the utmost cheapening of books at the earliest

10% rovalty.

possible moment. There was a similar provision under which at any
time after the death of the author of a literary, dramatic or
musical work which had been published or performed in public,
application could be made to the Judicial Committee of the Privy
Council to require the owner of the copyright to grant a licence
allowing reproduction or performance of the work in public if he
had refused consent.?’

Films were not specifically protected but that gap was remedied
by the courts 1in 1912 when it was held that each photograph in
the film was an artistic work.? The author was given new rights
with respect to the wuse of his work in the making of
cinematographic films and sound recordings and certain doubtful
areas of the law were clarified, the author being given a
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